Both  parties waived  their  rights  to  file posthearing  briefs   and
made   oral  arguments on  the record at  the close of   the hearing.     Based on
the  entire  record,   and considering the  contentions  of   the  parties,   I
make   the  following decision.

FINDINGS  OF  FACT

1.    Respondent at all  times pertinent   to  this  proceeding was   the
operator of   the Jenny Lind  Quarry and Plant near   Fort  Smith,   Arkansas,
which was  a mine as that   term is defined  in  the  Federal Mine   Safety and
Health  Act of  1977.

2.     Complainant was employed  by Respondent  as  a  shovel  operator
from about June  1975 to April 1977 and  from November  1977   until
January  1,   1979,   and was a miner as  that  term is  used  in   the  Act.     He
normally worked  from about  7  o'clock a.m.   until dark,   6  days   per week.

3.    The  shovel which Complainant operated  consisted  of  a  cab   and
crane with a large  scoop in  front designed  to pick up  rocks  and  load
them  into dump  trucks.     The  trucks  then  took  the  rocks   to   the  crusher.
The  capacity of  the shovel was  in excess of  5  tons of  rock.

4.    The shovel in question had both hand and  foot controls.     Levers
operated  by hand were used  to swing  the crane around  and  hoist   the  load.
Foot  pedals were used  to keep the bucket in place,   that   is   to keep  the
stick  from going  in or  out,   and   to keep  the bucket   from dropping.     While
the  shovel  is being operated,   the hand and foot  controls  are  constantly
being used.     At   some  time  in  the Spring of 1978,   Respondent  had  a  parti-
tion  put   in  the  cab of  the crane which had  the result  of  deflecting some
of   the heat  from  the engine  away from the cab..

5.     On a number of  occasions prior  to January 1,   1979,   Complainant
complained   to  his  supervisor  about   the lack of heat   In  the  cab  of   the
shovel.

6.     Complainant operated  the shovel in January,   1977,   in January
1978,   and  in  February 1973,  wheii temperatures  ranged  from 4  degrees
Fahrenheit   to 19 degrees  fahrenheit with wind  speeds varying  from

3   to  13  knots per hour,

7.     On January 1,  1979,   when Complainant  reported  to work,   he was
informed  that  the  temperature was minus 11 degrees  fahrenheit.     In fact,
at   the Fort Smith,  Arkansas airport the  temperature was  19  degrees
fahrenheit at 6:00 a.m.,  January 1, 1979.     It was  18 degrees at

9:00 a.m.    The wind  speed at  6:00 a.m.  was 10 knots,  and  at  9:00 was

13 knots.    The wind was coining from North by Northwest.     The subject

quarry was  on  the north slope of the mountain and  therefore exposed  to
the wind.eration   is   quite   small.     While   the
